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STATEMENT OF THE | SSUE

The issue in this case is whether the Certificate of Need
(CON) application No. 9757 filed by Sel ect Specialty Hospital -
Marion, Inc. (Select) for the establishnment of a 44-bed free
standi ng Long- Term Care Hospital (LTCH) in Agency for Health
Care Admi nistration (Agency or AHCA) Service District 6, in Polk
County, should be approved.

PRELI M NARY STATEMENT

In 2004, Select filed CON application No. 9757 for the
establ i shment of a 44-bed free standing LTCH i n AHCA Servi ce
District 6 (District 6).' The final hearing was schedul ed for
January 18 through 20, 2006, but was continued. The final
hearing was held on February 7 and 8, 2006.

On February 6, 2006, the parties filed a Joint Pre-Hearing
Stipul ation.

During the final hearing, Select called the follow ng
W tnesses: Gegory H Sassman, an expert in LTCH devel opnent;
Jose Martinez-Salas, MD., an expert in pul nonary nedi cine,
critical care nedicine, and internal nedicine; Mrsha Wbb-
Medl i n, an expert in hospital adm nistration, critical care
nursing, LTCH nursing, admnistration, and operations; Patricia

Greenberg, an expert in health care planning, financial



feasibility, and LTCH planning, feasibility, and operations; and
Naushi ra Pandya, M D., an expert in geriatric and internal

medi cine. Select Exhibits (S) nunbered 1 through 13 were
admtted into evi dence.

The Agency called Jeffrey Gegg, the Chief of the Bureau of
Health Facility Regul ation of the Agency and an expert in CON
review and health care planning. Agency Exhibits (AHCA)
nunbered 1 through 8 and 11 were admtted into evidence. (AHCA
Exhi bits nunbered 9 and 10 were w t hdrawn.)

Select filed a Request for Judicial Notice to be taken of
Fl ori da Adm ni strative Code Rules 59C-1.002 and 59C-2.100. The
request was granted with the condition that the parties respond
regarding the relevancy of these rules. Each party filed a
response.

The Transcript (T) (Volunes 1-3) of the final hearing was
filed with the Di vision of Administrative Hearings (DOAH) on
February 20, 2006. On May 19, 2006, Select and the Agency filed
proposed reconmended orders and they have been considered in the
preparation of this Recormended Order

FI NDI NGS OF FACT

The Parties

1. AHCA. The Agency for Health Care Adm nistration is the

state agency authorized to eval uate and render final



determ nati ons on CON applications pursuant to Section
408.034(1), Florida Statutes.?

2. Select. Select Specialty Hospital-Marion, Inc. is the
applicant in this proceeding. Select is a wholly-owned
subsi diary of Sel ect Medi cal Corporation, which operates
approximately 99 LTCHs in 27 states.

LTCH Servi ces Cenerally.

3. An LTCH is defined by statute and Agency rule as "a
hospital |icensed under chapter 395 which neets the requirements
of 42 CF.R s. 412.23(e) and seeks exclusion fromthe Medicare
prospective paynent systemfor inpatient hospital services."
LTHCs are licensed as acute care hospitals, but are clearly
different. In Florida, existing LTCHs can add beds w thout
under goi ng CON revi ew.

4. Approximately 93 to 96 percent of LTCH patients are
admtted fromshort-term acute care hospitals.

5. LTCHs are a part of the continuum of care that runs from
hospitals to post-acute care facilities such as nursing hones,
skilled nursing facilities (SNFs), hospital -based skilled
nursing units (SNUs), and conprehensive nedical rehabilitation
(CWR) facilities.

6. LTCHs are designed to serve patients that woul d
ot herwi se have to be maintained in a traditional acute care

hospital (often in the ICU), or be noved to a traditional post-



acute care facility where the patient may not receive the |evel
of care needed.

7. Patients with co-norbidities, conplex nedica
conditions, severe injuries due to trauma, or frailties due to
age are typically appropriate LTCH patients, particularly if the
pati ent would otherwise remain in the ICU of a traditional acute
care hospital. For such patients, an LTCH is |likely the nost
appropriate setting fromboth a financial and patient-care
st andpoi nt.

8. There is a distinct popul ati on of patients who, because
of the conplexity or severity of their nedical condition, are
best served in an LTCH  However, there is an overlap between
t he popul ation of patients that can be served in an LTCH and t he
popul ati on of patients that could also be well-served in the | CU
of an acute care hospital or a traditional post acute care
setting with ventilator capability.

9. SNFs, SNUs, CWMR facilities, and honme health care are not
appropriate for the typical LTCH patient because the patient's
acuity level and nedical/therapeutic needs are higher than those
generally treated in those settings. Wlike traditional post-
acute care settings, which typically do not admit patients who
still require acute care, the core patient-group served by LTCHs
are patients who require considerable acute care through daily

physician visits and intensive nursing care in excess of seven



hours of direct nursing care per patient day and remain at an
LTCH for an average length of stay (ALOS) of 25 days or greater.
(Dependi ng on the Di agnostic Related G oup (DRG category for a
particul ar diagnosis, generally, the ALCS for a short-termacute
care hospital patient is between three and five days.)

10. It is inportant for an LTCH patient that the famly be
involved in the treatnent and the continued care of the patient
after the patient has been discharged to hone or to another
| evel of care on the continuum such as an SNF/ SNU or CMR

11. Select offers four basic care prograns: pul nonary,
wound care, neurotrauma, and nedically conpl ex.

12. At Select facilities, patients are screened prior to
adm ssion to an LTCH to determ ne whether they are appropriate
for admi ssion. InterQual is a set of proprietary criteria used
by Sel ect to determ ne whether patients are suitable candi dates
for admi ssion to an LTCH or another form of care.

CON Application and Prelimnary Agency Action

13. Select applied for a CONto establish a 44-bed free-
standing LTCH in Pol k County, one county located in District 6.
The facility wll consist of 48,598 GSF of new construction.
The total project cost is estimated at $14, 373, 624.

14. The application was conplete, and according to
prehearing stipulations, the only reason that the application

was denied and the issue in the case at hand is need. Sel ect



has the burden of proving that there is a need for the LTCH in
District 6.

15. Select agreed, as a condition for approval of its
application, to provide 2.8 percent of patient days for Medicaid
and charity care

16. The Agency's review of CON application No. 9757
conplied with statutory and regul atory requirenents.

17. The Agency's review of CON application No. 9757
resulted in the issuance of a State Agency Action Report ( SAAR
on June 10, 2004, which recomended the denial of CON
application No. 9757 based on Select's failure to denonstrate a
need for the proposed facility.

District 6 and Pol k County Denographics

18. The population of District 6 as of July 2005 was
2,084,339 and is projected to increase nine percent to 2,272,017
by July 2010. This popul ation is dispersed throughout five
counties conprising District 6: Polk, Hillsborough, Hardee,

Manat ee, and H ghl ands. This includes a popul ation of 354,327
in the age cohort 65+ (the age group eligible for Medicare) and
is projected to increase by 15.94 percent by July 2010. This
age group contains the patients that are mainly served by LTCHs,
as nmore than 75 percent of adm ssions to an LTCH are elderly

(65+).



19. The popul ation of Polk County in July 2005 was 532, 100,
projected to increase by eight percent by July 2010 and 103, 257
for the 65+ age cohort, projected to increase by 15.13 percent
by July 2010.

20. There are two LTCHs that currently serve District 6.
Both are operated by Kindred and have a combined 175 LTCH beds. 3

21. According to AHCA data, Polk County residents were
di scharged froman LTCH in Florida 505 tinmes in the years 2000
to 2005 (first three quarters). O those 505 LTCH di scharges, a
total of 452, or 89.5 percent, were froma Kindred facility* in
Hi | | sborough County. AHCA 3.° However, this data does not
i ndi cate which hospital or other facility the patient may have
been referred from which may be significant. For exanple, the
patients could have been di scharged from hospitals or other
facilities other than a Pol k County hospital/facility.

Not wi t hstandi ng, this data shows that from year 2002 to 2005,
Pol k County residents have accessed the LTCHs in Hillsborough
County. Also, aside froman upward, unexpl ai ned spike in 2002,
the utilization nunbers are relatively flat.

22. Kindred Hospital - Bay Area - Tanpa (Kindred Bay Area)
operates 73 licensed LTCH beds and is | ocated one county west of
Pol k County, in Hillsborough County. It is |ocated
approxi mately one (1) hour away from Wnter Haven, which is

Sel ect's proposed site in the central area of Pol k County.



23. From July 2004 through June 2005, the total occupancy
of Kindred Bay Area was at 62.20 percent. From July 2002 to
June 2003, the total occupancy for this facility was 67.15
percent .

24. Kindred Hospital - Central Tanpa (Ki ndred Central
Tanpa) is also located in Hillsborough County, approximtely one
(1) hour away from W nter Haven.®

25. FromJuly 2004 through June 2005, the total occupancy
of Kindred Central Tanpa was 67.37 percent. FromJuly 2002 thru
June 2003, the total occupancy for this facility was 77.03
percent .

26. Select's sister facility, Select-Olando, approved for
40 LTCH beds, is located in AHCA Service District 7 in O ange
County, which is northeast of Polk County. (Select Specialty
Hospital - Orlando is also located in District 7, operating 35
licensed LTCH beds with occupancy for the year endi ng June 2005
of 75.83 percent.)

27. In the years 2003-2005 (2003 was the first year the
facility was operational), Polk County residents were di scharged
fromthe Select-Orlando facility 38 tines. This is
approxi mately 7.5 percent of the total Pol k County patients

di schar ged.



28. I n 2005, only one Pol k County resident was di scharged
froma facility other than the two Kindred facilities or the
Select Olando facility.

29. For July 2004 to June 2005, the occupancy for all LTCHs
inthe State of Florida was 66. 91 percent and 65.21 percent for
District 6. FromJuly 2002 to June 2003, the occupancy for al
LTCHs in the State of Florida was 73.23 percent and 72.91
percent for District 6. There has been a decline in utilization
of LTCHs on a statewide and district-wide (D strict 6) basis.

30. Select presented letters of support for the LTCH
facility in Polk County, including letters fromlocal hospital
adm ni stration and physicians. See, e.g., S 2, Volume |, Tab 2
at 38-43 and Tab 4; S 2, Volune Il, Tabs 7 and 8.

Sel ect's Anal ysis of Need

31. The Agency has not adopted a need nethodol ogy for LTCH
services. There is no published fixed need pool for LTCHs.

32. Sel ect exam ned popul ation estimtes for Pol k County
and surroundi ng areas; the nunmber of acute care hospital beds in
the area; the nunber of LTCH beds in the area; discharge data
fromarea acute care hospitals; the types of patients treated at
acute care hospitals; the I engths of stays of the patients
treated at those hospitals; and input fromlocal hospita

per sonnel and physi ci ans.
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33. Select started its analysis of need on a district-wde
basis, but ultimately defined its primary service area as Pol k
County. T 131-134, 156-157. (Select defined its primry
service areas as an area wthin a 20 mle radius.)

34. Select used four nmethods to establish the need for the
LTCH in Pol k County:

a. Extended length of stay analysis

b. GWOS (Geonetric Mean Length of Stay) + 15 days
anal ysi s

c. Long-stay short-termacute care versus LTCH
penetration analysis

d. UB-92 patient discharge analysis (Pol k County)

35. An extended length of stay analysis involves anal yzing
di scharges by DRG from Pol k County hospitals to arrive at the
top DRGs experienced by these hospitals. This analysis wll
exclude | engths of stays under 25 days, patients under the age
of 14, substance abuse di agnosis, obstetric diagnosis, newborn
di agnosi s, psychiatric diagnosis, and rehabilitation diagnosis.
The total anpunt of discharges is nultiplied by the anticipated
I ength of stay for an LTCH patient (the analysis can be done
statew de or using a national average) and then divided by 365
to arrive at an average daily census of patients.

36. Select analyzed Pol k County discharges that matched the

criteria above and cane up with 644 patients, which was

11



multiplied by 40.6 (Florida average LTCH stay at tine of
application) in one calculation and 33 (national average LTCH
stay at tinme of application) in a second cal cul ati on, before
di viding by 365 in both to arrive at an average daily census
(ADC) .

37. Using 40.6 as the average length of stay (ALOS), there
is an ADC of 72. Wth an average occupancy of 72 percent, there
is a need for 96 beds in Polk County.

38. Using 33 as the ALCS, there is an ADC of 58 and a need
for 77 beds in Polk County at 75 percent occupancy.

39. Select LTCHs have a 28-day ALCS, which yields an
average daily census of 49.4 with a bed need for 66 beds in Polk
County at 75 percent occupancy.

40. The GW.CS + 15 anal ysis involves | ooking at geonetric
mean | engths of stays for individual DRGs that begin at eight
(8) days, excluding obstetrics, psychol ogical, substance abuse,
and rehab patients, and then cal cul ati ng how many of these
patients stayed 15 days past their GWOS for the particul ar DRG
The nunber of patients is then multiplied by the ALCS for
Florida and the nation and a bed need is deternined.’

41. Using this analysis and data for the 12 nonths ending
Sept enber, 2003, Sel ect contends that there were 823 patients
who woul d have exceeded their GWOS by 15 days. Using 40.6 as

the Florida average LTCH stay, results in an ADC of 92.
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Operating at 75 percent occupancy yields a need for 122 beds.
Usi ng 33 days as the national average LTCH stay, results in an
ADC of 74. (Qperating at 75 percent occupancy, yields a net need
for 99 beds in Polk County. (Using cal endar year 2004 data and
the same ALOS of 33 days and occupancy of 75 percent, yields a
net need in Polk County for 130 beds. Select's GWOS + 15

anal ysis also yields a positive net bed need for Pol k County
exceedi ng the 44-beds requested, using an ALCS of 30 and 28 and
ei ther 2003 or 2004 data.) S 6 at pages 8-10; T 149-151.

42. Select also used the GWLCS + 15 net hodol ogy to predict
need for additional LTCH beds on a county-w de basis (for the
five counties within District 6) and a district-w de basis.
Usi ng 2003 data and 33 days as the average LTCH stay, there is a
proj ected net need for 305 beds district-wi de operating at 75
percent occupancy. (A net need for additional LTCH beds is also
shown when either 2003 or 2004 data is used with ALOSs of 30 and
28.) S 6 at 8-10.

43. When applied to Hi Il sborough County, using different
patient days and GWMLOS + 15 case nunbers, but the sanme occupancy
percent ages, the GWL.OS + 15 net hodol ogy reflects a net LTCH bed
need for Hillsborough County. For exanple, using 2003 and 2004
data, a 28 ALCS, and a 75 percent occupancy |evel, the
met hodol ogy yields a net bed need of 99 beds in Hill sborough

County. 1d. A net bed need also is calculated for

13



Hi | | sborough County when an adjustnent is nmade to the data for
severity. S 6 at 11-13. (Select's "npst conservative
position", using a "capture rate analysis of severity adjusted
matters," yields a negative bed need for Hillsborough County and
a much | ower district-w de net bed need than the other GWLCS +
15 anal yses descri bed herein. Select suggests that this

anal ysis understates need. S 6 at 14.)

44. Notwi thstanding the overall favorable bed need anal ysis
di scussed above, as noted herein, the occupancy |levels at the
Kindred facilities in Hillsborough County have been declining in
recent years and are below the 75 percent occupancy |evel.

Absent persuasive evidence that residents of Hillsborough County
are being deprived of access to LTCH services, it appears that
Sel ect's net bed need projections for Hillsborough County and
District 6 are overstated. Select did not prove (by use of its
GWL.COS + 15 analysis or otherwise) that there is a need for

addi tional LTCH beds in District 6

45. GQWOS + 7 was al so discussed by Select, but is too
aggressi ve for purposes of LTCH pl anni ng.

46. The third nethod of conparing patients in Polk County
who had a |l ong stay (24+ days) in a Short Term Acute Care (STAC)
facility versus those who went to an LTCH does not produce an
actual bed need nunber, but instead provides evidence of a need

for an LTCH in a particular area. Select contends that the

14



application of this nmethod shows that there is a | ack of access
to the other facilities in District 6 and there is a need for an
LTCH facility in Polk County.

47. An analysis of UB-92 patient discharge data involves
pulling the uniformbilling records for each patient and | ooking
at the severity adjustnent of the |long stay patients. The
information is available on the AHCA database. (According to
M. Gregg, UB-92 data "woul d be one of the best sources that one
could use to define severity and elimnate sone patients from
this length of stay group.” T 382.) The DRG alone will not
take into account co-norbidities, but the UB-92 will. The
anal ysis of UB-92 data does not conpute a specific bed need, but
may show that the existence of need.

48. Both parties contend that using the GWLOCS + 15 net hod
is the nost accurate.

49. Using the GW.OS + 15 net hod quot ed above, Sel ect
determ ned that there was a need for a 44-bed LTCH facility in
Pol k County and District 6.

| ssues Regardi ng Need Anal ysi s

50. There are sone problens with the GWLOS + 15 net hod for
determi ning need. One problemis the inflated | ength of stay of
40. 6 days used in the application. Oher problens include the
assunption of 100 percent capture of eligible patients and the

assunption that any patient who stays 15 days over their GWOS
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woul d be eligible for LTCH servi ces, which is not necessarily
true.

51. There have been nunerous recent approvals for LTCHs in
the State of Florida, and some of these new facilities wll
i npact the capacity nunbers of the already existing facilities.?3

52. Proper patient identification is a concern of the
Agency with regard to overlap with other suitable services. The
Agency contends that using the UB-92 fornms is a nore accurate
way of determ ning which patients are nost suitable for LTCH
servi ces.

53. LTCH patients cost Medicare nore than patients in other
settings.

54. The Medi care Paynment Advi sory Conm ssion (MedPAC) was
established to advise Congress on issues that affect the
Medi care program The Agency introduced into evidence Chapter 5
of the June 2004 MedPAC report into evidence, which concentrated
on "Defining long-termcare hospitals”". AHCA 5; see also AHCA 6
and 7.

55. The Agency has been concerned with the identification
of patients who are in need of LTCH services as conpared with
pati ents who woul d be better suited in a post-acute care
setting, such as a SNU SNF or CMR facility.

56. The June 2004 MedPAC report stated in part that LTCH

services are for a small nunber of nedically conplex patients
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and that acute hospitals and SNFs are the principal alternatives
to an LTCH. The report also contends that LTCH supply is a
strong predictor of their use. |In other words, according to

M. Gegg, LTCHs "are a supplier-induced demand."” T 317.

Travel Patterns and Fam | y/ Physici an | nvol venent

57. Patient, famly, and physician preferences have al ways
been a part of health care planning. They affect both
avai lability and accessibility.

58. Famlies and other care givers play a critical role
regarding the delivery of care to LTCH patients. The elderly
are a special population with special needs. They commonly have
to manage nultiple problens, including financial difficulties,
drug managenent, transportation |logistics, and sonetines fragile
ment al and physical conditions. dder patients, as care givers,
al so have a nore difficult time driving, especially over |onger
di stances. Medical experts have opined that having an LTCH over
one hour away fromthe patient population in Polk County (the
W nter Haven area) is not geographically accessible for the
el derly needing LTCH services in Polk County.

59. Further, while primary care physicians may choose to
travel to an LTCH to continue to serve their patients, in
reality, this does not generally occur when the LTCHis a fair

di stance fromtheir usual practice area.
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60. Select believes the travel patterns from Polk County to
Hi | | sborough County, where the two LTCHs in District 6 are
| ocated, show that there is a need for one in the Wnter Haven
area of Pol k County. Although the travel patterns and the
travel tinme to the current facilities nmay make it inconvenient
for the patient or the famlies, the benefits of LTCH care
greatly outweigh this inconvenience.

Need on a Subdistrict vs. District Level

61. The Agency reviews the need for additional LTCHs on a
district-wide basis. S 12 at 52-54.

62. The fact that there are existing facilities already in
District 6 that are being underutilized is a counterargunent for
"need" in Dstrict 6.

63. Select conducted the majority of its needs anal ysis on
a subdistrict level. |If a CON application for an LTCH coul d be
revi ewed and approved on a subdistrict |evel, here using Polk
County al one, Select would be able to satisfy the need
requi rement, based, in part, on the nunber of acute care beds in
Pol k County, the lack of any LTCH beds in Polk County, travel
and accessibility-related issues, population trends, and the
county-wi de health care provider support for the facility.

CONCLUSI ONS OF LAW

64. The Division of Adm nistrative Hearings has

jurisdiction over the parties to and the subject matter of this
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proceedi ng pursuant to Sections 120.568, 120.57(1), and
408. 039(5), Florida Statutes

65. Sel ect has the burden of proving by a preponderance of
t he evidence that CON application No. 9757 should be approved.

Boca Raton Artificial Kidney Center, Inc. v. Departnent of

Health & Rehabilitative Services, 475 So. 2d 260 (Fla. 1st DCA

1985); § 120.57(1)(j), Fla. Stat.
66. The award of a CON nust be based on a bal anced
consi deration of all applicable and statutory rule criteria.

Bal samv. Departnent of Health & Rehabilitative Services, 486

So. 2d 1341 (Fla. 1st DCA 1986). "[T]he appropriate weight to
be given to each individual criterion is not fixed, but rather
must vary on a case-by-case basis, depending upon the facts of

each case." Collier Medical Center, Inc. v. Departnent of

Health & Rehabilitative Services, 462 So. 2d 83, 84 (Fla. 1st

DCA 1985).

67. The parties stipulated that the main issue to be
resolved in this proceeding is whether there is a need for
Sel ect's 44-bed LTCH project. See § 408.035(1), (2), and (5),
Fla. Stat. Oher issues include whether Select's project wll
foster conpetition that pronoted quality and cost-effectiveness
and consideration of Select's (and its parent) past and proposed
provi sion of health care services to Medicaid patients and the

medically indigent. See 8§ 408.035(7) and (9), Fla. Stat.®
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68. AHCA has reviewed the need for LTCH CON applications on

a district-wide basis. See, e.qg., Select Specialty Hospital -

Marion, Inc. v. State of Florida, Agency for Health Care

Adm ni stration, Case No. 04-0444CON (DOAH Cctober 31, 2005; AHCA

Decenber 21, 2005). AHCA 11.

69. A "'District’ means a health service planning district

conposed of the following counties: . . . District 6.-

Hi | | sborough, Manatee, Pol k, Hardee, and Hi ghl ands Counties."

8 408.032(5), Fla. Stat. A "'Long-termcare hospital nmeans a
hospital |icensed under chapter 395 which neets the requirenents
of 42 CF.R s. 412.23(e) and seeks exclusion fromthe acute
care Medi care prospective paynent system for inpatient hospital
services." § 408.032(13), Fla. Stat.

70. A CON application is reviewed in context with several
statutory criteria including "[t]he need for the health care
facilities and health services being proposed" and "[t]he
availability, quality of care, accessibility, and extent of
utilization of existing health care facilities and health
services in the service district of the applicant.”

§ 408.035(1) and (2), Fla. Stat.

71. In general, health care projects, which are subject to
CON review, are reviewed on a district-wi de as opposed to
subdi strict-w de basis, unless otherw se indicated by statute or

rul e.
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72. "' Subdistricts' nean a subdivision of a district
designated by the I ocal health council as established under
Rul es 59C-2. 100 and 59C-2.200, F.A.C." Fla. Adm n. Code R 59C-
1.002(38).

73. "Acute care subdistricts are proposed by Local Health
Councils and utilized by the agency in conjunction with the
met hodol ogy for determ ning need for acute care beds. A ful
description of the need methodol ogy appears in Rule 59C-1. 038,
Florida Adm nistrative Code.”" Fla. Admn. Code R 59C 2.100(1).
(Rul e 59C-1.038 was repealed in 2005.) Polk County is defined
as "[s]ubdistrict 6-2," an acute care subdistrict. Fla. Admn.
Code R 59CG 2.100(3)(f)2. However, an "'[a]cute care bed nmeans
a patient accommpdati on or space |icensed by the agency pursuant
to Chapter 395, Part I, F.S., and regul ated under Rul e 59C-
1.038, F.A C. Acute care beds exclude . . . beds in long term
care hospitals |licensed pursuant to Chapter 395, Part |, F.S."
Fla. Admin. Code R 59C-1.002(1) (enphasi s added).

74. Pursuant to Florida Adm nistrative Code Rule 59C
1.008(2)(e)2.a.-d., Select has the burden to prove need through
a needs assessnent that includes, at a mninum the follow ng
t opi cs:

a. Popul ation, denographics and dynam cs;
b. Availability, utilization, and quality of like

services in the district, subdistrict, or both;
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c. Medical treatnment trends; and
d. Market conditions.

75. As noted, the need for an additional LTCH is assessed
by exam ning, in part, the availability, utilization, and
quality of like services in the district, subdistrict, or both.
However, there is only one definition of "subdistricts"” and Pol k
County is, by Agency rule, an acute care subdistrict, not an
LTCH subdistrict. As a result, LTCHs are evaluated on a
di strict-w de basis and not on a subdistrict-w de basis.

76. The excess availability of beds in District 6 at the
two Kindred LTCH facilities denonstrates a |lack of need for a
new LTCH in D strict 6.

77. A "geographical barrier" that consists of inconvenient
traffic patterns or a travel tine of one (1) hour is not a
sufficient barrier to access.

78. Select has not net its burden of proof in this case
because it did not show that there is a need in District 6 for
an additional LTCH facility. On balance, Select's CON
application should be deni ed.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is
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RECOMVENDED t hat t he Agency issue a final order denying
Sel ect Specialty Hospital - Marion, Inc.'s CON application No.
9757.

DONE AND ENTERED this 11th day of July, 2006, in

Tal | ahassee, Leon County, Florida.

Lo 0 Ao

CHARLES A. STAMPELGCS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vi sion of Adm nistrative Hearings
this 11th day of July, 2006.

ENDNCTES

'/ Select's CON application was conparatively reviewed by the
Agency with a co-batched applications filed by SenperCare
Hospital of Lakeland, Inc. and BayCare Long Term Acute Care,
Inc. Al of the CON applications were initially denied by the
Agency in its State Agency Action Report (SAAR) issued June 11,
2004. SenperCare filed a petition challenging its denial, but
subsequently voluntarily dism ssed its petition on or about
January 4, 2006.

2/ Al citations are to the 2005 version of the Florida Statutes
unl ess ot herw se i ndi cat ed.

3/ In District 6, relevant here, as of Decenber 16, 2005, there
are 23 acute care hospital facilities and 5,756 beds; four
general hospital facilities with 131 conprehensive
rehabilitation beds; and two hospital facilities with skilled
nursing units with 30 beds. 1In Polk County, there are six
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short-termacute care hospitals, with Lakel and Regi onal Mdica
Center and Wnter Haven Hospital designated as tertiary care
hospitals. There are approximately 1,569 acute care beds in
Pol k County as of January 1005.

4 There is testinony that it has been somewhat difficult to
pl ace patients at a Kindred facility, either because the
facility was full or it had a quota of dialysis or Medicaid
patients and could not accept any nore patients at the tine.
See, e.g., S 9 at 17, 23, 26-27.

°/  This data is patient origin information by county of the
patient's residence. M. Geenberg disagrees with this data and
suggests that | ess than ten percent of the people in need of
LTCH services in Polk County actually went to an LTCH in

Hi | | sborough County. T 134-135, 198, 201. (Select's CON
application stated: "Less than 10 percent of Pol k County
residents are admtted to [LTCHs] anywhere in the State,

evi dencing a clear need and that existing facilities are not
accessible.” S 2, Volune | at 29.)

®/  The Agency uses a two-hour travel tinme standard within the
service district (here District 6) for LTCHs. The drive tines
to an existing LTCH in Hillsborough or Orange counties could be
| ess dependi ng on where the Pol k County resident resides.

'l Select examined the patient population that was adnitted to
Pol k County hospitals because a | arge percentage of Select's
LTCH adm ssions are likely to cone from Pol k County hospitals.
Ms. G eenberg assuned 100 percent. T 163.

8/  The Agency has recently approved 14 facilities, either
initially, or after recomended orders. Two of these
facilities, located in Pinellas and Pasco counties, are expected
to take sone of the patient referrals away fromthe Kindred
facilities in Hillsborough County.

°/  Select's national experience and proposed percentages for
Medi caid and charity care exceed the statew de and nati onw de
averages. T 186-188. Select's project will enhance access for
LTCH services for residents of Polk County, and particularly

t hose residents residing in the Wnter Haven area, but not
necessarily inprove access for residents of District 6.
Select's project will enhance conpetition in the Polk County
area for the provision of LTCH services. However, it was not
proven that the project would inprove cost-effectiveness or
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quality in District 6, although it would be nore cost-effective
for individual residents of Pol k County needing LTCH services.

COPI ES FURNI SHED,

Christa Cal anas, Secretary

Agency for Health Care Adm nistration
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Tal | ahassee, Florida 32308

Wl 1liam Roberts, Ceneral Counsel
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Tal | ahassee, Florida 32308

Ri chard Shoop, Agency Cerk
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Tal | ahassee, Florida 32308

Mark A. Emanuel e, Esquire

Panza, Maurer, & Maynard, P.A

Bank of America Building, Third Floor
3600 North Federal Hi ghway

Fort Lauderdale, Florida 33308

Nel son E. Rodney, Esquire

8350 Northwest 52nd Terrace, Suite 103
Mam, Florida 33166

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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